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COMMUNITY-BASED PROSECUTION IN NORTH
CAROLINA: AN INSIDE-OUT APPROACH TO
PUBLIC SERVICE AT THE COURTHOUSE,
ON THE STREET, AND IN
THE CLASSROOM

Ben David”®

INTRODUCTION

I am a North Carolina prosecutor.! I speak for the dead in
murder trials and dismiss registration violations in traffic court. I
advise police officers in station houses and listen to cooperating
criminals in holding cells. When a crime affects us all, I am the
conscience for the community, and I give victims a voice at the
courthouse. I have been given a vast amount of responsibility, and
much is expected of me in return.

I am a graduate of Wake Forest University School of Law. Like
most of my classmates, I went to work in private practice and was
fortunate to work for a top firm that provided invaluable
mentoring.2 Three years into my legal career, I was able to pay off
my student loans while also getting two jury trials under my belt.
Like many fellow alumni,® I took to heart Wake Forest’s motto of
Pro Humanitate* meaning “for humanity” and gave up the promise
of financial riches in the private sector to become a public servant.

I am an elected official. T am required to simultaneously build
alliances with power brokers while making sure that justice applies

* District Attorney for New Hanover and Pender Counties. This is
dedicated to my family and the past and present employees of the DA's Office
who still teach and inspire me. I would like to thank Sarah Hayward, Mona
Farzad, and Samantha Dooies for their help with research and editing.

1. I have worked as a prosecutor for the Fifth District since 1999. I have
been the elected District Attorney since 2004.

2. I was an associate attorney in the trademark litigation section of the
Intellectual Property group at Petree Stockton, now Kilpatrick Townsend &
Stockton, in Winston-Salem from 1995 to 1998.

3. The District Attorney who hired me, John Carrkier (J.D. ’72), as well as
his first assistant district attorney, John Sherrill (J.D. ’79), were both career
prosecutors and Wake Forest graduates. The Chief District Court Judge at the
time I was sworn in, John Smith (J.D. ’78), was also a Wake Forest graduate
and a career prosecutor before taking the bench. Smith currently heads the
Administrative Office of the Courts.

4. Just the Facts, WAKE FOREST U., http:/admissions.wfu.edu
/discover/facts.php (last visited Feb. 9, 2012).
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evenly to everyone without regard to political affiliation. The
campaign trail has taken me to every quarter of my community,
from million-dollar homes on Wrightsville Beach, to farms deep in
rural Pender County, and to community centers in public housing
projects.

Additionally, I am the president-elect of the North Carolina
Conference of District Attorneys.5 The Conference holds monthly
executive committee meetings where we hear the concerns of the
other forty-three elected district attorneys, and we are able to get a
view of how justice is served across North Carolina. Like all district
attorneys, I am keenly aware that our image has taken a hit over
the last five years in both the courthouse and the court of public
opinion. Following the Duke lacrosse case, we are in an era where
prosecutors have seemingly been put on trial® as often as the
defendants they are trying, and where criminal defense attorneys
have dubbed themselves “advocates for justice.”

I sit on the Chief Justice’s Commission on Professionalism and
have been asked to chair the mentoring committee. As many decry
the loss of civility and training for new attorneys in our profession,
Chief Justice Sarah Parker has realized that, as district attorneys,
we often run the largest “law firms” in our communities. Few people
have a greater opportunity to mentor law students and new lawyers
and to help shape the face of the legal community than district
attorneys. Additionally, few areas of the legal profession are in
greater need of the best and brightest young lawyers than
prosecutors’ offices.

The way forward for our profession, and specifically for
prosecutors, is to embrace education and to move toward a model
that puts the community at the center of everything that we do. We
must remain deeply committed to individuals but must also look at
the overall legal system. To be effective, we must be more than
great trial lawyers—we have to be problem solvers.

At its core, community-based justice takes an inside-out
approach to interacting with the community. As prosecutors, there
is a dance we do with the people we represent—we are shaped by
the community we live in and are also able to help shape that

5. 2011-2012 Executive Committee, N.C. CONF. OF DIST. ATTYS,
http://www.ncdistrictattorney.org/executivecommittee.html (last visited Arp. 14,
2012).

6. Ethics complaints against North Carolina prosecutors have seen a steep
increase since the Duke lacrosse case. According to the North Carolina
Conference of District Attorneys, the year before Mike Nifong was prosecuted
there were only five opened files on grievances filed against prosecutors. In
2006, the year Nifong was prosecuted, there were seventeen files. In 2007 there
were over eighty grievances filed against prosecutors, with the number of
grievances against prosecutors remaining between eighty and ninety per year
through 2010. E-mail from Peg Dorer, Director, N.C. Conference of Dist. Att’ys,
to author (Apr. 3, 2012, 10:51 EST) (on file with author).
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community by sending messages through policies, verdicts, and
outreach efforts. While district attorneys are selected through
partisan elections, our policies and actions should not be shaped by
political considerations. Rather, we must stay loyal to our oath; our
actions should be guided by upholding the law and doing what is
right, and not by popular opinion or political pressure.

My district is unique in that there is a large geographic and
cultural divide between the two counties I represent. New Hanover
County has approximately two hundred thousand people, including
many transplants from other places, but the county is the second
smallest county in the state.” New Hanover County is bounded by
beautiful beaches and a historic riverfront district and frequented by
tens of thousands of tourists and college students at any given
moment. Conversely, Pender County has roughly fifty thousand
people, primarily lifelong residents, and is spread out over a large
geographic, rural area.8

This Essay has two Parts. In Part I, I will explain how I work
inside the system by keeping the focus on the community. As the
courthouse officials with the greatest amount of discretion,® and as
some of the only prosecutors in the country with calendaring
authority,!® North Carolina prosecutors have the opportunity to set
the tone for their areas. Yet, that power must be shared and used
gracefully as we build relationships with others at the courthouse
and look holistically at issues to maximize effectiveness.

In Part II, I will focus on going outside the system to work with
others in the community on issues that cannot be solved at the
courthouse alone. I will highlight a great social issue that has been

7. QuickFacts for New Hanover County, North Carolina, U.S. CENSUS
BUREAU, http://quickfacts.census.gov/qfd/states/37/37129.html (last updated
Jan. 31, 2012).

8. QuickFacts for Pender County, North Carolina, U.S. CENSUS BUREAU,
http://quickfacts.census.gov/qfd/states/37/37141.html (last updated Jan. 31,
2012).

9. Prior to the advent of structured sentencing in 1994, judges had the
most discretion about how to sentence defendants. See generally JAMES J.
COLLINS ET AL., EVALUATION OF NORTH CAROLINA’S STRUCTURED SENTENCING
Law, FINAL REPORT (1999), available at https://www.ncjrs.gov/pdffilesl
/nij/grants/187349.pdf (describing the changes enacted by the 1994 Structured
Sentencing Act and the effects its reforms had produced in the decade following
its passage). After this system was implemented, the responsibility of
sentencing was transferred to the district attorney, who has the authority to
make and negotiate plea offers and sentences.

10. See, e.g., John Rubin, 1999 Legislation Affecting Criminal Law and
Procedure, ADMIN. OF JUST. BULL., Oct. 1999, at 1, 9, available at
http://www.sog.unc.edu/sites/www.sog.unc.edu/files/a0j9905crimlegislation.pdf
(“Unique among the fifty states, North Carolina has allowed prosecutors control
over the calendaring of felony cases.”). But see, e.g., Andrew M. Siegel, When
Prosecutors Control Criminal Court Dockets: Dispatches on History and Policy
from a Land Time Forgot, 32 AM. J. CRIM. L. 325, 327 n.6 (2005) (finding this
North Carolina report to be erroneous).
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years in the making and is bigger than any of us: race and justice
and disproportionate minority contact with the criminal justice
system. It is a problem that can be confronted through a
community-based approach that may offer some hope for bringing
about long-term solutions. I will also explore how education holds
the key to effective community outreach and the role that law
schools could play in helping to shape the legal system through an
outreach effort to district attorneys’ offices.

I. INSIDE THE SYSTEM

District attorneys do not represent individuals—we represent
whole communities. Under the North Carolina Constitution, district
attorneys are responsible for trying each district’s criminal cases as
well as advising law enforcement officers.!! Few people have a
better opportunity to set the tone for their area than the district
attorney. In my community of just over 250,000 people, there are
over nine hundred officers in twenty different police agencies. These
officers send five thousand felonies, twenty thousand misdemeanors,
and fifty thousand traffic offenses across my desk each year.12 That
translates to thirty percent of the community coming into the
courthouse annually. The manner in which these cases are resolved
contributes to the public’s perception of justice in our area.

My office’s mission is to protect the public through fair and
efficient enforcement of the laws. To achieve this objective, my
office prioritizes cases to ensure that violent crimes and career
criminals are our primary focus. Broadly speaking, we look for
efficiencies within district court (where misdemeanors are handled)
and superior court (where felonies are handled) to ensure that
justice is swift and, when appropriate, severe. We work closely with
law enforcement officers and other courthouse actors with the goal
of seeing both defendants and victims walk away from the
courthouse feeling that they were treated fairly.

To be effective, I cannot operate in a vacuum but have to reach
out to members of the bench and bar. I know that our office belongs
not to me, but to everyone who walks into the courthouse. Within a
month of taking office, I invited the entire courthouse community—
including judges, defense attorneys, bailiffs, and clerks—to the
district attorney’s office for an open house around the holidays. To

11. The North Carolina Constitution provides in part: “The District
Attorney shall advise the officers of justice in his district, be responsible for the
prosecution on behalf of the State of all criminal actions in the Superior Courts
of his district, . . . and perform such other duties as the General Assembly may
prescribe.” N.C. CONST. art. IV, § 18(1).

12. The Team, DiST. ATTY'S OFFICE FOR N.C. COURT Sys. DIST. 5,
http://www.nccourts.org/County/_Common/District5/Documents/theteam_02161
0.pdf (last visited Apr. 14, 2012).
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my surprise, this group not only accepted my invitation, but has
come back every year since.

I have found that the essence of professionalism is civility.
Opposing advocates in the criminal justice system serve different
roles and purposes, but can exercise mutual respect in dealings. It
is in everyone’s shared interest to leave battles at the courtroom
door. The people in my office have attempted to keep an open
dialogue, understanding that the vast majority of cases are resolved
through plea negotiations where both sides need to be reasonable
and have all the facts in order to resolve the cases.

We have also come to see that the problems we encounter
cannot be solved alone. There are some issues where defense
attorneys, judges, and prosecutors can find common ground—
everyone wants justice, fairness, and efficiency. To confront these
issues, I meet quarterly in a working group with the Chief District
Court Judge, Resident Superior Court Judge, Chief Public Defender,
and Elected Clerk of Court in a “Judicial Quarterly Review.”13 The
judges produce courtroom utilization statistics for the prior three
months. County commissioners are invited to the meeting to hear
from a sheriff's liaison working in my office how inmates are
monitored daily at the jail by a sheriff’s liaison working in my office.
Demonstrating this accountability to financial stakeholders and
showing our ability to work together to efficiently run the courts
have made local funding for our justice system much easier to
obtain.

One scholar has referred to community-based prosecution as the
process of democratization and decentralization.'4 That is an apt
description, as evidenced by the Judicial Quarterly Review. But to
me, community-based prosecution refers to more than getting a
group together to work on areas of shared concern. It involves being
purposeful about how the public is brought into the system as
witnesses, victims, and defendants. It also means being intentional
about the messages that are sent back to the community through
the handling of cases.

Let there be no confusion: district attorneys must remain
independent when seeking justice. The notion of the “good old boys”
network is an example of how collectively deciding justice at the
courthouse can lead to abuse. However, there are instances where
the district attorney should work with a larger group of courthouse

13. The Institute of Government at the University of North Carolina at
Chapel Hill also holds a retreat for these officials to encourage dialogue and
synergy between court officials. See Judicial District Executive Seminar, UNC
SCH. OF GOV'T, http://www.sog.unc.edu/node/1234 (last visited Mar. 18, 2012).
Headed by Jim Drennan, the former director of the North Carolina
Administrative Office of the Courts, the seminar is an invaluable resource, and
officials from every district would be well served to attend.

14. Ronald F. Wright, Community Prosecution, Comparative Prosecution,
47 WAKE FOREST L. REV. 361, 362 (2012).
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officials, especially when it involves the efficiency of the system and
the creation of specialty courts.

In my district, I have established, either independently or in the
courthouse working group, a number of policies to put the public at
the center of the process. This community-centered process occurs
through the disposition of felonies at the superior court level, the
resolution of misdemeanor and traffic offenses at the district court
level, applying a mechanism for advising law enforcement, and
finally, applying policies within the district attorney’s office to
collectively carry out the mission of community-based prosecution.

A. Superior Court

In the purest form, the community is able to speak in the justice
system through jury verdicts. Statewide, however, a significant
majority of superior court cases are resolved through pleas or
dismissals.’> That means that the few, egregious cases that make it
in front of juries must achieve the goal of sending clear messages.
Our office is driven by the motto that we try the worst defendants
who commit the worst crimes. That translates to trying defendants
with serious criminal records and defendants who have committed
offenses that have caused the most harm to individuals or society.

North Carolina is one of the thirty-two states where crime
victims have a bill of rights imbedded in the constitution.'®¢ Being
responsive to these victims is a high priority for the victim/witness
legal assistants (“VWLAs”) and the prosecutors who work in my
office. When a violent crime occurs—Ilike rape, armed robbery, or
serious assault—my office moves quickly to reach out to victims and
give them a voice in the process. This does not, however, mean
giving the victims control. We take the responsibility to remain
objective and occasionally be the bearers of bad news (such as when
a case has to be pled down or dismissed, or alternatively, when we
insist on going forward when a victim is reluctant to do so) in order
to see that justice is served. This is particularly true in murder
cases where the victim is not available to speak for him or herself.
Homicide prosecutions are far more likely to go to trial than other
types of offenses because the stakes are so high.17

It is not only the defendants in homicide cases who receive the
highest priorities in my office; the family members of the deceased
are also a high priority. To shepherd them through the bizarre and
unfamiliar process of a trial, we established the Homicide Family

15. See N.C. ADMIN. OFFICE OF THE COURTS, 2009-10 JUDICIAL BRANCH
ANNUAL REPORT 8 (2010).

16. N.C. CONST. art. I, § 37.

17. DAvID W. NEUBAUER, AMERICA’S COURTS AND THE CRIMINAL JUSTICE
SYsTEM 272 fig.13.1 (Wadsworth Publ’g, 10th ed. 2010).
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Support Group.18 The group gathers monthly with the prosecutors
who handle the cases in a meeting that is one part informational
and nine parts therapy. No one is in a better position to counsel a
grieving family who recently experienced the loss of a loved one
through a brutal murder or vehicular tragedy than a family who had
a similar loss and went through the court process. Prosecutors and
VWLASs are there to answer general questions about the road ahead
without discussing the confidential, specific facts of each case until
individual meetings. When the cases go to trial, it is not uncommon
for the whole group to attend in support of the family. Immense
healing takes place and trust is built during these meetings. This
program is now being replicated throughout the country.

Murder cases are often high-profile cases that receive public
scrutiny. Nevertheless, for victims whose cases do not receive media
attention, our duty to seek justice is just as important. Just as no
one is above the law, no one is beneath its protection. While it has
frequently been said that “bad things happen to good people,” we far
more frequently encounter victims who were engaged in criminal
conduct at the time of their victimization. When a prostitute gets
raped or a drug dealer gets killed, it is our responsibility to reach
out to these victims and their families just as we would any other
victim of crime. As will be discussed in greater detail, victims and
witnesses are far more likely to come forward if they know that they
can get justice at the courthouse regardless of their status.
Simultaneously, we hope that the community, through its verdicts,
comes to uphold the principle of equal protection under the law.

We also identify drug traffickers and dealers for vigorous
prosecution. While the consensual sale of illegal substances may
seem, on the surface, to be a victimless crime, the reality is far
different. Apart from the fact that many users ultimately destroy or
end their lives through drug use, the community immediately
surrounding the drug trade often suffers collateral damage. This is
especially true in economically depressed areas and public housing
projects.1® My office views these neighborhoods not as “high crime
areas” but as “high victim areas.” Drugs are the fuel for the engine
of violent crime and often lead to turf wars, armed home invasions,
and the formation of street gangs. These secondary consequences of
the drug trade can destroy whole neighborhoods.

18. Benjamin R. David, The Homicide Family Support Group: Helping
Victims’ Families and Prosecutors, PROSECUTOR, Oct.—Dec. 2010, at 24.

19. One heartbreaking example is an eight-year-old boy who was killed by
a stray bullet when one drug dealer shot and killed another dealer during a
dispute. See State v. Carter, 584 S.E.2d 792, 796 (N.C. 2003). A park, in the
center of the Jervay Park community where the killing occurred, has been
named in memory of the little boy, Demetrius Greene. Ken Little, Child’s
Memory to Live On Through Namesake, STAR-NEWS, Apr. 30, 2005, at B5. His
killer, Shan Carter, sits on North Carolina’s death row. Id.
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My office not only seeks maximum justice in state court for
these cases but, where appropriate, takes these cases into the
federal system. Five years ago I formed a partnership with the
United States Attorney for the Eastern District of North Carolina,
George Holding,20 to apply for grant funding to allow my office to
hire a senior prosecutor to be cross sworn to handle drug cases in
the federal system. The success of this partnership has been
dramatic from the standpoint of prison years for serious offenders
and the amount of weapons and drugs removed from the street. Not
only has the grant been renewed each year but the program is now
being replicated by other district attorneys throughout the three
federal districts of North Carolina.

B. “Hand I’ Court

There are a great number of felony cases involving defendants
who are not bad people, but rather, people who have made bad
choices or have substance abuse problems. For these nonviolent
cases, usually involving property offenses and drug possession, the
best disposition may not be found in superior court. North Carolina
established a law to resolve these low-level felonies in a special
district court, without the need for indictment.2! Not all districts
employ this court, sometimes named the “H and I court” after the
classes of eligible offenses, but our district would scarcely be able to
operate without it.

When one of the over five thousand felony cases comes to
district court for a first appearance, every file is looked at by one of
two career prosecutors who have a combined experience of over fifty-
five years in our district.22 If the case clearly calls for grand jury
indictment, the case is diverted to the rest of the team in the
superior court division. The remaining cases, typically over two
thousand each year, are resolved in felony district court.23

There are two large benefits from the H and I court. First,
efficiency is greatly increased as minor cases bypass the grand jury,
and superior court prosecutors are able to focus their time and

20. Holding and I know each other from attending law school together at
Wake Forest and thereafter working as associates together at Kilpatrick
Stockton. We have maintained a friendship despite being on opposite ends of
the political spectrum.

21. See N.C. GEN. STAT. § 7A-272 (2012).

22. Notably, both of these prosecutors are graduates of Wake Forest. W.
Holt Trotman (J.D. ’80) runs the felony district court and Todd H. Fennell (J.D.
’83) runs the first appearance court.

23. See, e.g., AMY CRADDOCK & TAMARA FLINCHUM, N.C. SENTENCING &
PoLicy ADVISORY COMM'N, STRUCTURED SENTENCING STATISTICAL REPORT FOR
FELONIES & MISDEMEANORS 8 (2011), available at http://www.nccourts.org
/Courts/CRS/Councils/spac/Documents/statisticalrpt_fy09-10.pdf (stating that
for the 2009-2010 fiscal year, 4939 Class H or I felony pleas were accepted in
district court).
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resources on the violent and career criminals. Second, many of the
defendants whose cases are resolved through H and I court are
given a chance to have either a misdemeanor or deferred
prosecution that might not impair their ability to be productive
members of society.24

C. Dustrict Court

District court is frequently referred to as the “People’s Court,”
and for good reason. Every year thousands of cases come through
the door, including minor traffic offenses, property offenses,
underage drinking, and assaults. Nearly all of these cases are
initiated by police agencies, though North Carolina law allows for
private citizens to charge each other.2> Assistant district attorneys
encounter hundreds of cases each day and have to make quick
decisions about how the community gets justice. Setting priorities
and managing time become central to effective prosecution in
district court.

There are two classes of misdemeanor cases that kill people:
impaired driving and domestic violence. In the Fifth District we
average over three thousand driving-while-impaired (“DWI”) cases
annually and over one thousand cases of domestic violence, in
addition to over seventy-five thousand other cases.26 Because these
cases go to trial before a district court judge far more often than
other types of cases, ensuring court time for these cases 1is
challenging.

To help alleviate the problem of overcrowded dockets we filter
out all of the minor traffic offenses. In 1999, when I started as an
assistant district attorney in New Hanover County, we implemented
an “Administrative Traffic Court”?? to handle compliance-based

24. dJustice Reinvestment Act, N.C. GEN. STAT. §§ 90-96, 15A-145.2 (2012)
(requiring that defendants receive deferred prosecutions for first-time drug
offenses and allowing for expunction).

25. Many self-initiated warrants are brought by parties who know each
other and frequently involve cross warrants where both parties claim
victimization and are simultaneously charged. We have found that mediation
out of court, with the consent of both parties, is frequently more effective in
reducing recidivism. For a discussion of the mediation services available to
resolve such disputes see Mediation Services, ADR CENTER OF WILMINGTON, NC,
http://www.theadrcenter.org/Mediation.html (last visited Apr. 14, 2012).

26. See, e.g., 2009-2010 District Court Analysis of Domestic Violence, N.C.
JuDp. DEPT 7 (Sept. 1, 2010), available at http://www.nccourts.org/Citizens
/SRPlanning/Documents/dome2009-2010.pdf;  Analysis of FY2010-2011
Impaired Driving Charges and Implied Consent Charges Filed and Charges
Disposed, N.C. Jup. DEPT 3 (Sept. 12, 2011), http://www.nccourts.org
/Citizens/SRPlanning/Documents/ratfy2010-2011.pdf.

27. In 2008, we began an Administrative Traffic Court in Pender County
that meets once a month. See Administrative Traffic Court in District 5, N.C.
Cr. Svs., http://www.nccourts.org/County/Pender/Courts/Traffic/Default.asp
(last visited Apr. 14, 2012).
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offenses (such as registration or inspection violations), moving
violations (such as speeding or running a stop sign), and traffic
accidents. The court meets every Friday morning and handles
anywhere from eight hundred to twelve hundred cases. No judge
sits on the bench and no officers are subpoenaed to court; instead,
several prosecutors and VWLASs join with deputy clerks to encounter
the masses. In keeping with the priority of convicting the worst
defendants, officers are advised not to set cases in traffic court that
involve defendants with bad criminal histories or involve serious
moving violations (such as DWI, driving during revocation, or
reckless driving).

In traffic court, defendants are told that if they would like to
contest their cases, or if they would like an attorney, the state will
continue their matters to the officer’s court date. Otherwise, they
will be treated no differently than if they had a lawyer. Depending
on the violation, compliance-based offenses are typically dismissed
upon proof of the driver having his car registered or inspected.
Those accused of moving violations are either sent to driving school,
with a special emphasis on educating young drivers,2® or dealt with
through a disposition that allows defendants to pay fines and court
costs. Depending on their records, defendants charged with traffic
accidents will either have their cases dismissed or be sent to driving
school if they provide proof of insurance. The vast majority of the
community leaves court having had their cases disposed of within
mere minutes (as opposed to hours if they were in district court),
without the need for an attorney, and with the view that they were
treated fairly. The court has proven so successful that it became the
law in October 2011.29

Because there is now more court time available to hear
impaired driving cases, our district has set up a DWI court. DWI
cases either go to trial or plea because of our “no drop policy.” As an
additional issue, many defendants charged with these offenses have
substance abuse issues. We understand the reality of alcohol and
drug abuse and the need to treat abusers rather than just
incarcerate them, and have therefore sought to set aside time to

28. The StreetSafe Driving program was developed for drivers under the
age of twenty-five to have a hands-on four-hour driving course with a law
enforcement officer in the passenger seat. See About Us, STREETSAFE,
http://www.streetsafeus.com/about.asp (last visited Apr. 14, 2012). Students,
who attend the course with their parents, also hear testimonials from judges,
prosecutors, and other young drivers who have lost loved ones through impaired
driving offenses. The program, which began in 2007, has now spread to several
other judicial districts. See Ken Little, Steering Teens to Safety, STARNEWS
ONLINE (July 17, 2007), http://www.starnewsonline.com/article/20070717/NEWS
/707170374.

29. See 2011 N.C. Sess. Laws 1, 243 (to be codified at N.C. GEN. STAT. § 7a-
304) (directing in Section 15.11A that Administrative Courts be developed for
hearing motor vehicle infractions).
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bring in habitually impaired drivers and their family members to
resolve their cases in a way that focuses on long-term probationary
sentences. This approach should not be viewed as going easy on
crime—defendants who are convicted of impaired driving offenses
will only serve about thirty days of a two-year sentence under
current Department of Corrections policy.30 Rather, this approach
protects the community through a focus on long-term treatment that
may actually end the cycle of abuse.

Treatment courts understand that defendants with underlying
substance abuse issues will continue to go through the revolving
door of the criminal justice system if their dependency issues are not
addressed. Every two weeks, defendants stand before the same
district court judge and, together with their probation officers, give
an update on the defendant’s work history, treatment sessions, and
drug test results. The court often shows great latitude, but to get
the defendant’s attention, the court may give defendants short jail
sentences without revoking their probationary sentences. After one
year of living drug or alcohol free and complying with all of the
standard terms of probation, defendants “graduate” from the
program in an elaborate ceremony celebrated by all participants.
Judges and prosecutors have become so convinced of the value of
this program that when state funding for the program was cut for
the 2011-2012 fiscal year, county funding was obtained to continue
the drug court’s operation.3!

Domestic violence cases are among the most difficult in the
court system. Interfamily violence often remains hidden and is
frequently only discovered after a major crime of violence occurs. In
2004,32 I created a family violence unit in our office that consists of
two full-time prosecutors and a VWLA working with three
detectives who are housed within the same office. Victims are told
about our unit when they go to the courthouse to obtain a civil
domestic violence protective order. Victims are counseled about the
availability of a twenty-four-hour domestic violence shelter, and
detectives investigate whether criminal violations have occurred.
The unit is on hand to follow up with photographs of injuries and
collect physical evidence to preserve for future use at trial.
Following up and following through on these cases—especially with

30. Jamie Markham, Sentence Reduction Credits and Parole for DWI
Inmates, UNC ScH. or GovT BLoG (Jan. 13, 2010, 9:09 AM),
http://sogweb.sog.unc.edu/blogs/ncclaw/?p=988.

31. DWI Court continues to operate under a grant, but will face similar
fiscal challenges at the end of its grant term.

32. That year, there were six first-degree murder cases in the Fifth District
related to domestic violence. In four of these cases, the women had come to the
courthouse to get a civil protective order. Three of the cases ended when the
defendants committed suicide after the murder. In the seven years since the
creation of the family violence unit, the murder rate has dropped precipitously,
leading many to call our unit the “Homicide Prevention Team.”
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reluctant victims—has greatly increased law enforcement’s ability to
hold offenders accountable and to prevent future, possibly more
serious interfamily violence.

District court is also the venue for resolving juvenile offenses.
The severity of some of these crimes, including rape and murder,
requires prosecutors to bind juveniles over to superior court to be
tried as adults. North Carolina is one of only two states where
sixteen is the age of juvenile jurisdiction, so binding a young person
over is rare, even with the most serious offenses.33 Far more
common are cases, even involving young adults attending area high
schools and colleges, which scream to be resolved through teachable
moments that should not lead to a criminal record.3¢ For first-time
offenders of nonviolent misdemeanors, we created Teen Court in
2000. Cases are diverted from the juvenile justice system and put in
Teen Court where every participant, including the prosecutor,
defense attorney, and members of the jury, is also a teenager. The
only adult in the process is an attorney serving as the judge. To
qualify for Teen Court, the defendant must admit liability so that
the “trial” is really a protracted sentencing proceeding where the
jury is given a range of options for a community-based punishment.
The numbers show that Teen Court has reduced recidivism and
allowed many young people to learn about the justice system
through a positive experience.3?

While we work hard not to sacrifice effectiveness in the name of
efficiency, we have put systems in place in the Fifth District to move
the community through the courthouse so that minor cases may be
resolved without tying up the time of judges, officers, and juries.
Court time in the district and superior court divisions is reserved for
cases where justice cries out for a full airing of the facts in an open
courtroom. We temper justice with mercy and, where appropriate,
place people on probation or defer prosecutions to keep their records
clean. In both treatment courts and administrative traffic court, our
goal is to resolve underlying problems rather than brand a citizen a
criminal. For the defendants and offenses where that is not
possible, we use our time and energy to impose the full measure of
the law.

33. See Christian Henrichson & Valerie Levshin, Cost-Benefit Analysis of
Raising the Age of Juvenile Jurisdiction in North Carolina, VERA INST. OF
JUSTICE (Jan. 20, 2011), available at http://www.vera.org/download?file=3185
/CBA-of-Raising-Age-Juvenile-Jurisdiction-NC-final.pdf.

34. Deferred prosecutions involving community-based punishment are
especially common in underage drinking offenses for first-time offenders.

35. Benjamin David, The Benefits of Teen Court, BUS. LIFE, Nov. 1997, at
30, 63.
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D. Law Enforcement

As the “top cop” in the district, the district attorney has a great
opportunity to shape the policies and procedures of the police
agencies through the constitutional mandate to advise local law
enforcement.36 In the Fifth District, there are over nine hundred
sworn law enforcement officers in twenty different police agencies.
While many of these agencies have embraced the emerging national
best practice of community-based policing,37 I will briefly focus on
the relationship that I try to maintain with members of law
enforcement as we jointly uphold our respective oaths of serving and
protecting the public and defending the North Carolina
Constitution.

First and foremost, constant communication is vital in order to
have our priorities on the street translate to priorities in the
courtroom and vice versa. To that end, I personally hold monthly
lunches with the heads of all police agencies to give them legal
updates, hear their concerns, and keep the lines of communication
open between all the agencies. Second, we employ technology to get
daily updates about arrests from the night before through “Watch
Commander’s Reports.” Prosecutors use this information at the
first-appearance stage to assist in setting bonds and calling for
follow-up discovery. Finally, law enforcement liaisons within my
office call officers in emergency situations, or have them on standby,
in the event they are needed for trial so that they can remain on the
street until they are needed.

We employ a police-and-prosecutor team approach to fighting
crime. All officers have the contact information of my senior
assistant district attorneys. They can call at any time to get legal
advice on substantive charges and procedural issues that arise in
the course of their investigations and arrests. I have a district
attorney investigator who is sworn to assist the police agencies with
follow-up investigation and to bridge the gap between the probable
cause for arrest and the proof beyond a reasonable doubt necessary
for a conviction. Additionally, prosecutors and investigators in my
office visit crime scenes and go on ride-alongs to see firsthand the
conditions on the street.

Training is also an essential component, and we attend lineups
and conduct mock trials for basic law enforcement training. A push
is currently in place to have elected district attorneys and senior
assistant district attorneys become certified as law enforcement

36. N.C. CONST. art. IV, § 18(1).

37. These local efforts have included assigning officers into schools to form
a bond with the same young people who may be victims or witnesses years
later; starting a sports league with at-risk youth; and relocating police
headquarters into the heart of the Youth Enrichment Zone. See infra notes 87—
92 and accompanying text.
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instructors.38 Teaching officers good habits at the beginning of their
career engrains in them the culture of doing justice and not simply
convicting at all costs. It is unquestionably better for the system if
defendants’ rights are upheld at the time of search and arrest rather
than if evidence is suppressed—and the community’s confidence
compromised—Dbecause of an unconstitutional application of the law.

Despite the close working relationship between my office and
law enforcement, we must always assure the community that we are
independent agencies with separate functions. When an officer has
“tarnished the badge” by committing a crime, he is prosecuted by my
office in the same manner as any other defendant. Off-duty criminal
conduct by officers is not tolerated by either my office or the larger
law enforcement community, and those defendants receive no
preferential treatment.

When an officer commits a crime or becomes the victim of a
crime in the performance of his or her duties, public scrutiny
becomes especially intense. In these types of cases, which typically
involve use of force or high-speed pursuit, a certain Bermuda
Triangle is formed between the district attorney, the officer and his
colleagues, and the community, as perceptions form over whether
justice can truly be done. Different factions may scream for leniency
or maximum punishment, reactions based more on agendas and
relationships than the facts of the case. In these situations, the key
for building and keeping trust among all parties is to remain
independent and transparent while maintaining a commitment to
doing the right thing.

Protocol never changes for cases that involve the law
enforcement family. When an officer is the victim or defendant in a
serious felony, I call for an outside investigation by the State Bureau
of Investigation (“SBI”). If felony charges are to be lodged against
an officer, they come not from prosecutors but from the grand jury.39

38. The Attorney General’s Training and Standards Division, Criminal
Justice Education and Training Standards Commission is responsible for this
certification. See  Instructor  Certification, N.C. DepT JUST,
http://www.ncdoj.gov/getdoc/b92dba07-e030-4022-8e95-e3b64202566¢/2-6-3-1-2-
4-Instructor-Certification.aspx (last visited Apr. 14, 2012). 1 obtained my
certification this past year and am now working with the local community
college to personally conduct Basic Law Enforcement Training.

39. In December 2006, Chris Long, a SWAT team member with the New
Hanover Sheriff’'s Office, killed an unarmed man when he shot him through a
closed door during a raid of the home. See Ken Little, Long Cleared in Death,
STARNEWS ONLINE (July 12, 2007), http://www.starnewsonline.com/article
/20070712/NEWS/7071204237p=2&tc=pg. SBI Agents conducted an
investigation and appeared before the grand jury on two different occasions:
once to present charges of second-degree murder and again to consider charges
of voluntary manslaughter. Kelli O'Hara, Christopher Long Case Before Grand
Jury, WECT TV, http://www.wect.com/Global/story.asp?s=6765925&clienttype
=printable (last visited Apr. 14, 2012). The grand jury ultimately returned no
true in each instance. Grand Jury Won't Indict Former Deputy in Shooting,
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The same is true when a defendant is charged in the death of an
officer.40  While these cases divide the community, it is the
community who ultimately speaks through its verdicts. Finally,
when there are no charges and no grand jury is impaneled, I release
a detailed synopsis of the investigation to the press and invite a
member of the deceased’s family and his or her attorney to review
the complete file and interview the lead SBI agent.4! While it would
be easy to duck from the responsibility of handling these
controversial cases, I personally involve myself in their prosecution
and only refer the case to an outside prosecutorial authority in
extraordinary circumstances.42

Ultimately, cases are only as strong as the investigations
brought to the courthouse. Therefore, it is vitally important for
prosecutors to be engaged in the training of police and to maintain
an open line of communication with them. This close working
relationship cannot, however, degrade the independence that each
agency must have in the performance of its respective duties. When
officers enter the criminal justice system as victims or defendants,
the community must be put in the middle of that relationship in
order for public trust to be maintained. Finally, the community is
made a partner in finding solutions to the problems that police and
prosecutors encounter in their jobs

E. Inside the District Attorney’s Office

The district attorney’s office in the Fifth District is actually the
largest “law firm” in our area. In fact, you would have to travel two
hours up the road to New Bern or to Raleigh to find a larger
collection of lawyers in one office. With just over forty people,
evenly divided between attorneys and staff, our policies and

WWAY TV (July 11, 2007, 10:49 AM), http://www.wwaytv3.com/breaking_news
_no_indictment_in_strickland_shooting/07/2007.

40. In February 2009, Officer Richard Matthews of the Wilmington Police
Department was killed during a high-speed chase of an armed drug dealer.
Patrick Gannon, Pierce Indicted on Murder Charge in Police Officer’s Death,
STARNEWS ONLINE (Mar. 10, 2009), http://www.starnewsonline.com/article
/20090310/ARTICLES/903101994. Matthews was one of several Wilmington
officers involved in the chase when his car struck a tree over two miles from
where the defendant was apprehended. Id. The SBI presented the case to the
grand jury, which indicted the defendant for second-degree murder. Id. The
defendant was later convicted of this charge after a jury trial. State v. Anthony
Pierce, 718 S.E.2d 648, 650-51 (N.C. App. 2011) (detailing the trial court jury’s
findings); Veronica Gonzalez, Anthony Pierce Found Guilty of Second Degree
Murder, STARNEWS ONLINE (May 6, 2010), http:/www.starnewsonline.com
/article/20100506/ARTICLES/100509777.

41. These cases range from in-custody deaths in the jail to people who are
injured or killed by officers in situations where the officer used force.

42. In rare circumstances, an actual or apparent conflict requires the
district attorney to refer the case to either the Attorney General’s office or a
neighboring prosecutorial authority. N.C. GEN. STAT. § 7A-64 (2004); N.C. GEN.
STAT. § 114-11.6 (2010).
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practices help set the tone for the larger legal community—a group
of over seven hundred attorneys in Wilmington alone.

Getting everyone in my office on the same page of community-
based prosecution is a purposeful effort that takes many forms.
First, we employ a philosophy that respects everyone’s views in the
office, regardless of status or level of experience. We run on the
principle that “nothing is above you and nothing is beneath you.”
That means that both the most senior assistant district attorney and
the newest VWLA are expected to be responsive to the public by
returning calls the same business day, fielding citizen concerns and
complaints as they arise, and engaging with all aspects of our
community. It also means that there is no hierarchy in taking on a
terrifying amount of responsibility in big cases.

To give everyone a shared sense of the mission of the office,
everyone reads and signs an eight-page employee manual that lays
out our expectations. Employees are reminded that they represent
the office at all times—at work during the business day, at home,
and out in the community when the work day is over. We enforce
five core values: respect, honesty, responsibility, transparency, and
trust. Everyone rereads and signs this manual annually just before
he or she receives a yearly employee performance appraisal.

On Monday mornings I hold a weekly meeting with the entire
office to give individuals the opportunity to share information with
the larger team. The meeting begins with the assistant district
attorneys and VWLASs giving a summary of the cases they resolved,
through trial or plea, from the week before. I have found that this
gives the whole office ownership of these cases and gives
accountability to the individuals who handled each case. Praise is
given in public, and any problems that surface during this process,
such as courts breaking down early or unacceptable handling of
cases, are addressed in private. We also look at the week ahead and
discuss the cases and events in the community that everyone should
anticipate. People step up to cover different courts or community
events so that everyone in the office stays connected to the idea that
he or she individually has a stake in the whole.

I also hold a Thursday morning meeting with the attorneys to
prevent silos from developing and discuss issues with calendaring
and court coverage. There are six work groups by case type: violent
crimes, drug offenses, property and financial crimes, motor vehicle
offenses, sex crimes, and domestic violence. The attorneys also
jointly analyze the legal complexities that arise in some of their
cases and seek each other’s advice. Cases are sometimes reassigned
at these meetings, or someone may volunteer to be a second chair to
assist with trial preparation. Attorneys take ownership by
understanding that all the cases belong to the office and at any time
they may be called on to handle, or assist in handling, a matter even
if it falls outside their assigned areas.
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Managing attorneys is a notoriously difficult task. While some
have referred to it as “herding cats,” I believe it is, as former
President Bill Clinton said of being president, more like “running a
cemetery; you've got a lot of people under you and nobody’s
listening.”43 I respect the views of coequal professionals and do not
bog them down with numerous written policies or
micromanagement by senior staff. Instead, everyone is vested with
a large amount of discretion, and he is told that he should not act
unless he would feel comfortable explaining his actions (such as plea
offers he has made or advice to law enforcement he has given) to the
community we all represent.

The lifeblood of my office is the people who work in it. To
recruit the best and brightest attorneys and staff, my office is very
intentional about the intern program we have established. Years
ago I partnered with the local university, University of North
Carolina Wilmington, to allow third- and fourth-year students to
obtain course credit if they extern for 150 hours a semester in our
office. Each fall and spring semester, college interns are paired with
individual VWLA mentors to carry out support staff tasks. Many
alumni of this program have gone on to law school or have been
hired by our office as full-time employees upon graduation.

For law school students, we have set up a summer internship
program that brings a mix of rising second- and third-year students.
Second-year law students are partnered with assistant district
attorneys at the superior court level and assist with case
preparation and legal research and writing. Third-year law
students get certified for the third-year practice and are partnered
with assistant district attorneys at the district court level to assist
in running the court. Third years are also able to try some
misdemeanor cases. Because of the great demand for our intern
program, and so that students’ experiences are not diluted—we have
divided the summer into two sessions and have no more than ten
law students working in the office at any given time. Most of my
assistant district attorneys have come through this program, and at
least ten former interns have found placement in other districts.

We try to connect the undergraduate and law student interns to
the larger courthouse working group and community we serve. At
the beginning of the summer, for example, I host a welcome
reception in my backyard where students are able to mingle with
judges, clerks, law enforcement officers, and defense attorneys
before they begin their work. Throughout the internship experience,
we also send students on field trips to see the larger community.
These experiences include going to the jail, traveling to the SBI

43. Robert A. Rankin, Hitting the Road, the President Finds His Audience
After a Quiet Opening No Cold Shoulder After All, PHILA. INQUIRER, Jan. 11,
1995, available at http://articles.philly.com/1995-01-11/news/25713212_1
_clinton-rally-middle-class-bill-tax-proposals.
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crime laboratory in Raleigh, touring a local drug treatment center,
meeting with court advocates at the domestic violence center, and
going to a shooting range with sheriff’'s deputies.

Just as it is vitally important for prosecutors to stay connected
to others inside the system, it is at least as important for
prosecutors within an office to stay connected to each other. Being
intentional about recruiting, retaining, and training has made it
easier to promote the community-based prosecution model that I
employ in the office. Focusing on education allows my prosecutors
to stay connected to the officers we advise through cross training
and legal updates. It also allows my prosecutors within the office to
focus on the fundamentals of our profession and stay abreast.

Education is also the cornerstone of the work we do outside of
the criminal justice system. Ultimately, the biggest issues that
confront prosecutors in the community are often solved or prevented
in an educational setting. It is to those efforts that I now turn.

II. OUTSIDE THE SYSTEM

As a district attorney, part of my job is crime prevention. To
achieve this end, I try to meet at-risk youth where they live and
have a conversation about choices and consequences before they get
in trouble. For victims, I encourage them to report their
victimization to help break cycles of violence.

Community outreach is not a task that I do alone. Every one of
my employees is allowed to take every other Friday afternoon off if
he or she volunteers two hours each week to work with individuals
who are, or might be, potential victims or defendants. On nights
and weekends, members of my office serve in roles as diverse as
being basketball coaches, being reading tutors, or answering calls at
the twenty-four-hour rape crisis hotline.

We also target certain areas of our community for increased
enforcement. Take, for example, the downtown tourist area on the
River Walk of the Cape Fear River. With eighty bars, shops, and
restaurants packed into a central business district that spans only a
few blocks, it is easy to predict that there will be crime. Preventing
an impaired driver from causing fatalities through checkpoints pays
immediate dividends.4#4 Bars that become crime magnets for
repeated violations, such as underage drinking and bar fights,
receive a letter from me that they are being monitored.4> If the
lawlessness continues, I file a suit in civil court to close them

44. Our checkpoints routinely round up at least twenty impaired drivers
during any weekend night.

45. In “Operation Last Call,” T teamed with North Carolina Alcohol Law
Enforcement agents to send letters to several area bar owners. We offered to
meet with them and give police assistance to anyone who wanted our help.
Several took us up on the suggestion.
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down.46 This active participation in enforcement efforts has led to a
large decrease in crime in our central business district.47

For the cases involving societal ills like domestic violence,
sexual assaults, and child molestation, underreporting is a problem.
Breaking the well-documented cycle of abuse is at the core of my
prevention strategy. Left unchecked, the abuse continues and
ultimately gets perpetuated onto the next generation. Local efforts
to break this cycle and establish a support network to bring these
cases out of the shadows and into the sunlight receive my full
attention.

Community outreach should be distinguished from attending
political functions or becoming active only at the height of a political
season. On the contrary, winning public confidence is not an event;
it is a process. This is a new day in North Carolina where many of
the elected DAs are constructing their offices from the ground up.48
The modern trend is for us to be less political, not more.4® Party
labels should matter no more for the DAs5 than the political parties
of the victims and defendants who come through the system. The
fact that I have been unopposed in the last two elections is the
ultimate vote of confidence and confirms that my office’s outreach
efforts transcend the political arena.

Outreach at local schools is also important. Since being elected
district attorney, I have made yearly visits to every public middle
school and high school in my district to talk to the students about
being responsible and doing the right thing. Eighth graders hear

46. See N.C. GEN. STAT. § 18B-901(c)(9) (2000) (authorizing licensing
agencies to initiate summary suspension proceedings following sufficient notice
to the licensee). I invoked this law in January 2011 after a murder occurred in
front of the Rhino Club, an establishment that had nearly two hundred calls for
service to the 911 Center in the nine months after receiving the warning letter
in Operation Last Call. The bar was shut down, and the owners have since filed
for bankruptcy protection. See Wayne Faulkner, Major Downtown Wilmington
Landowner Files for Bankruptcy, STARNEWS ONLINE (Apr. 12, 2011),
http://www.starnewsonline.com/article/20110412/ARTICLES/110419909.

47. Crime rates in Wilmington have been steadily declining since 2002. See
Brian Freskos, Drop in Wilmington Crime Rate Reflects National Decline,
STARNEWS ONLINE (Dec. 19, 2011), http:/www.starnewsonline.com/article
/20111219/articles/111219710.

48. In the 2010 election cycle we lost a number of elected district attorneys
to retirement and elections. See, e.g., Scott Saxton, Pope Upsets Long-Time D.A.
Gore, WECT.comMm (May 5, 2010, 10:26 AM), http://www.wect.com/Global
/story.asp?S=12428029.

49. See N.C. GEN. STAT. § 163-322 (2007) (detailing North Carolina’s
nonpartisan primary election system). Notably, judges’ races went from
partisan elections to nonpartisan contests. There is currently an effort
underway to return political labels to these contests. I believe this is a mistake.

50. Jon David, the district attorney of the 13th District, is my identical
twin. He is a Republican, and I am a Democrat. We make no distinction in how
we run our offices based upon parties—in fact, we worked together in the Fifth
District for ten years, and much of what I have written about we helped shape
together.
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about bullying, dangers on the Internet, and saying no to drugs.
Twelfth graders also hear about some of these subjects, especially
drug laws, while also receiving a good dose of real-world perspective
regarding the laws surrounding driving and relationship violence. 1
also devote several nights each year to meet every incoming
freshman at both the University of North Carolina Wilmington and
Cape Fear Community College to welcome them to a new
community and introduce them to the expectations we have for them
as adults. While the content may vary based on the age of the
crowd, my theme of being a leader is unwavering, and I try to give
concrete examples that my audience is likely to encounter and
encourage students to report crimes. If students are being bullied at
school or being touched inappropriately at home, they must report
it. If they have stumbled across an online predator, they should not
try to ignore it; they must tell a parent.5>! Many have responded by
reporting their victimization or that of others following our talks.

Through this outreach effort, I have attempted to encourage
young people to take ownership in their community and to be
involved in their own safety. 1 have been amazed by their
leadership and willingness to reach out for help, instead of suffering
in silence, when they have been victims and witnesses. But sadly, I
have seen that with these young people, and their parents and
grandparents too, there remains a broad category of unreported
crimes that never reach the criminal justice system.

Street-level crime—from drug dealing in open-air transactions,
to violent crime and gang activity—still goes largely unreported. In
the “stop snitching culture” that pervades our inner city, today’s
victim (for example, a victim who is shot in the leg for dealing on the
wrong corner or wearing the wrong colors) becomes tomorrow’s
defendant as he seeks vigilante justice in retribution for his earlier
victimization, perpetuating a seemingly never-ending cycle of
violence. The victim’s silence at the hospital speaks loudly about
the mistrust he has in the justice system—a system with which he
has likely had personal experience and a system that has likely
incarcerated members of his family. For this victim-turned-bounty

51. FBI statistics show that “one in seven youngsters has experienced
unwanted sexual solicitations online” and “[o]ne in three has been exposed to
unwanted sexual material online.” Keeping Kids Safe Online—FBI Program
Offered in Schools, FED. BUREAU OF INVESTIGATION, (Jan. 11, 2011),
http://www.fbi.gov/news/stories/2011/january/online_011111/online_011111. To
encourage dialogue between children and parents about Internet habits, I leave
Internet safety contracts with school faculty to distribute to parents. The
contract, on my letterhead, lays out ten points of agreement between child and
parent, ranging from not talking to strangers or giving out personal identifying
information, to reporting immediately to the parents if the child is approached.
I also give parents computer software that monitors their home computers and
includes contact information for a local task force if they suspect that their child
has received a solicitation from an adult.
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hunter, his view is simple: if he cannot find justice at the
courthouse, he will look for it in the street.

A. Race and Justice: Confronting the Sleeping Giant

The D.A. is inevitably in daily collision with life at its most
elemental level. His job is somewhat akin to that of a young
intern on a Saturday night ambulance call: he is constantly
witnessing the naked emotions of his people—raw,
unbuttoned, and bleeding . ... By virtue of his job the D.A. is
the keeper of the public conscience . . . .52

Some years ago, after a racially charged killing occurred in my
community, I asked my sheriff to look at the people who were
incarcerated at the New Hanover County Jail. We found that of the
520 inmates, 54% were African American.53 That was three times
what would be expected if the county-wide demographic of 18%
African American held up on a one-to-one correlation. A look at
serious crimes of violence made me only more disheartened. Of the
pending 34 murder cases, 30 involved African American defendants.
The numbers were equally staggering for assaults with a deadly
weapon (25 total, 16 African American); sex crimes (29 total, 13
African American); armed robbery (40 total, 28 African American);
and drug trafficking offenses (37 total, 22 African American).

These numbers are alarming for many reasons. First, there is a
theory that defendants tend to pick victims that look like them,54
and this theory would suggest that if most of the defendants in the
system were from a particular minority group, so too would be the
victims of their crimes. This dread was confirmed: of the 30
aforementioned African American murder defendants, 29 of their
victims were African American as well.

Another reason for concern is that African Americans are
underrepresented in the criminal justice system. The majority of
attorneys, judges, and law enforcement officers are white. Any trust
issues that underscore this divide could result in underreporting of
crimes if African American victims do not feel that the justice
system 1s at work for them.

What do we do when the population most affected by crime does
not want to participate in the criminal justice process? As Attorney
General Eric Holder recently suggested, maybe we are not taking
any risks at all.?5> But if those of us in the system believe, as I do,

52. ROBERT TRAVER, SMALL TOWN D.A. 10-11 (1954).

53. Memorandum from the New Hanover Sheriff’s Office to author (Jan. 31,
2008) (on file with author).

54. See Christian D. Rutherford, "Gangsta” Culture in A Policed State: The
Crisis in Legal Ethics Formation Amongst Hip-Hop Youth, 18 NAT'L BLACK L.dJ.
305, 310 (2005).

55. In a speech at the Department of Justice’s African American History
Month Program on February 18, 2009, Holder remarked, “Though this nation
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that we have a duty to speak the truth to our community in the
same way we speak the truth in court, then something must be
done. I will now discuss the two ways a district attorney can reach
out to the community to confront this issue: first, an approach that
does not work, and then an approach that does.

B. Agenda Driven Outreach: Playing Politics with Cases

On a beautiful spring day in April of 2007, the relative calm of
Easter weekend was thrown into turmoil with the loud popping of
gunshots on the north side of Wilmington.5¢ For the crowd that
gathered outside the Creekwood Housing Community, a public
housing complex where crime has run rampant for years, the early
stages of a cover up appeared to be in the works. On the ground was
the naked and lifeless body of Phillipe Mclver, a young African
American man with an extensive criminal record. Two armed, white
Wilmington Police Department officers stood over him. As officers
patiently waited for SBI agents from outside the city to arrive to
handle the investigation, some members of the crowd began firing
shots into the air. A police tactical team had to come in and disperse
the crowd.

Fear hung in the air in the days that followed. Rumors swirled
that there might be city-wide riots. Marches took place. Some
walked with signs that read “Just Us” to refer to the prospect of
getting “justice” against cops. And at the height of it all, a group of
concerned citizens came to me with a plea to pursue the officers to
the fullest extent of the law. These leaders were men and women
whom I had admired: heads of the NAACP, of which I am a member;
pastors and bishops who preside over huge congregations of law-
abiding citizens; and political allies who helped me get elected. In
the middle of the group was a woman who had just lost a son, Ms.
Mclver. I spoke with Ms. Mclver and asked her to join me in calling
for calm. Together, we held a press conference to call for calm. And
for the moment, everyone listened.

If there was ever a time for using a case as an opportunity to
build trust with a disenfranchised segment of the community, this
was it. Here was an opportunity not only to get justice for Mr.
Mclver but for all other similarly situated victims who did not have
a celebrated case attached to their names. The community was, and
would be, watching. The group of leaders who had come to my office

has proudly thought of itself as an ethnic melting pot, in things racial we have
always been and continue to be, in too many ways, essentially a nation of
cowards.” Eric Holder, Att’y Gen. of the U.S., Remarks at the Department of
Justice African American History Month Program (Feb. 18, 2009),
http://www.justice.gov/ag/speeches/2009/ag-speech-090218.html.

56. Ken Little, State Asked to Investigate Man’s Death in Incident with
Police; Neighbors Upset, STAR-NEWS, Apr. 7, 2007, at Al.
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wanted me to send a message they had heard me say many times
before: no one is above the law, and no one is beneath its protection.

There was only one problem with prosecuting the officers who
fired the lethal shots—they were innocent of any crime. The
shooting, as our investigation showed, was justified. In-car cameras
captured the events, and toxicology tests later confirmed that
Mclver was high on “love boat,” a combination of marijuana and
formaldehyde, and sitting naked in the street, blocking traffic at the
time officers approached him.57 As they attempted to remove him
from the road, Mclver wrestled one of the officers to the ground,
removed the officer’s service revolver, and began shooting at him at
point-blank range. The other officer then shot and mortally
wounded Mclver in defense of his partner. Both officers then
secured the scene, including removing the weapon from Meclver’s
hands, before the crowd came.58

Prosecutors must start with the facts and not theories. When
they start with agendas and theories and then bend the facts to suit
those theories, the results are disastrous. At the very moment that I
was handling the Mclver case, another district attorney was having
a similar discussion with his community about race and justice just
up the road in Durham, North Carolina.

Durham’s district attorney, Mike Nifong, was embroiled in a
political race, and many have speculated that his rush to judgment
in seeking an indictment against four white Duke University
lacrosse players accused of raping an African American entertainer
had more to do with pandering to his base than getting justice.59
What would become clear over time is that Nifong had not properly
vetted the case nor had he done the necessary background
investigation prior to publically staking himself to a position.
Instead, he began a community quest to slay the larger giant using
the well-established teaching tool of the case method.

North Carolina prosecutors, especially other elected district
attorneys, watched the train wreck in horror. Some of the more
senior elected district attorneys offered to take over once it was

57. See Veronica Gonzalez, Racial History Course Making a Return Visit;
Controversial Shooting Prompted Dialogue, STAR-NEWS, Sept. 2, 2009, at Bl
(discussing Mclver’s use of drugs on the night of the shooting); Ken Little, SBI
Report: Mclver Shooting Justified, STAR-NEWS, Apr. 17, 2007, at Al (discussing
the facts of the incident).

58. Consistent with my policy, supra note 41 and accompanying text, I
released a synopsis of the SBI investigation to the community and invited Ms.
Mclver to review all the evidence and meet with the lead case agent and me
when I announced my decision. She accepted my conclusion and called for
continued calm.

59. See generally Howard M. Wasserman et al., The Phases and Faces of the
Duke Lacrosse Controversy: A Conversation, 19 SETON HALL J. SPORTS & ENT. L.
181 (2009).
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apparent that Nifong could no longer remain objective.60 When
Nifong did not accept this advice, the Executive Committee of the
North Carolina Conference of District Attorneys, of which I am a
member, took the extraordinary step of writing an open letter to
Nifong calling for him to step aside in the interest of justice.6!
Nifong’s subsequent disbarment made international news.62 The
damage, in our view, was detrimental not just to Nifong but also to
everyone in the criminal justice system, especially prosecutors.
Ultimately, the case has become synonymous with district attorneys
playing politics and trying cases in the media instead of at the
courthouse. As I noted earlier, ethics violations filed against
prosecutors have increased ten-fold since this case.63

Prosecutors are not the only ones who play politics with cases,
however. One need not leave the campus that gave rise to the Duke
lacrosse scandal to see another example of how some exploit race to
manipulate an outcome in a criminal case. In September of 2004,
the Center for Death Penalty Litigation, led by an adjunct faculty
member at Duke, sought to have a recent death penalty conviction I
had obtained a week earlier overturned on the grounds that I tried
the case for political motives.64

At the time the motion was filed, I was running against three
defense attorneys in a special election to replace the retiring district
attorney. The election was to take place two days after the motion
was filed. The motion, which was sent to the press and passed

60. District attorneys staged an intervention at an elected district
attorneys’ conference in April 2006. Among the prosecutors offering to help
were Peter Gilchrist, who had been the elected district attorney in Charlotte
since 1974, and Tom Keith, the elected district attorney in Winston-Salem since
1990.

61. News Release, North Carolina Conference of District Attorneys (Dec.
29, 2005), http://www.wral.com/asset/news/state/2006/12/29/1121238/nifong
_opinion.swf.

62. See Findings of Fact, Conclusions of Law and Order of Discipline, N.C.
State Bar v. Nifong, No. 06 DHC 35 (Disciplinary Hearing Comm'n of the N.C.
State Bar June 16, 2007); see also Duff Wilson, Prosecutor in Duke Case is
Disbarred  for  Ethics  Breaches, N.Y. TIMES, dJune 16, 2007,
http://www.nytimes.com/2007/06/16/us/16cnd-nifong.html. Interestingly,
Nifong’s replacement, Tracey Cline, was also recently ousted from her position.
See J. Andrew Curliss, Durham District Attorney Removed, CHARLOTTE
OBSERVER, Mar. 3, 2012, http://www.charlotteobserver.com/2012/03/03/3064914
/durham-district-attorney-removed.html. A Durham judge found that Cline
engaged in conduct that was prejudicial to the administration of justice. Id.

63. See supra note 6. The fact that none of these complaints have been
substantiated is hardly balm for the wound. Going through the process of an
ethics complaint is punishment in itself. See also Tom Keith, Aristotle’s
Swallow: The Infrequency of Prosecutorial Error in NC 1 (unpublished
manuscript) (on file with author) (“One swallow does not make a summer,” or to
paraphrase the epigram, ‘One Mike Nifong does not make prosecutorial
misconduct a trend”).

64. See Ken Little, Judge Asked to Overturn Cummings Conviction, STAR-
NEWS, Sept. 15, 2004, at 4B.
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around the African American community, accused me of being racist
and compared me to a former district attorney from the same
district who had lost his job after uttering a racial slur.6> The
motion was heard three months after the election by the same
superior court judge who presided over the trial. In a scathing
eight-page order, following a four-day hearing, Judge Jerry Cash
Martin found that the motion was “blatant political sabotage.”66
The professor who lodged the allegation was fired, and Duke has
since severed connections with the Center for Death Penalty
Litigation.67

It would be nice if the recent painful history of mixing race,
politics, and the death penalty was in the past, but that is not the
reality. Recently, a new debate has been waged over the Racial
Justice Act.6® While the Act has a laudable title, the application has
been disastrous. District attorneys have united against it, risking
condemnation and being labeled as racists by advocates more
interested in abolishing the death penalty than ensuring justice in
individual cases.t® Sadly, the chasm that has been created between
district attorneys and the communities we represent, especially the
African American communities, has grown as this emotional issue
has been exploited for political purposes.

65. See Ken Little, D.A. Denies Race a Factor in Case, STAR-NEWS, Jan. 27,
2005, at 1B. In 1998, DA Jerry Spivey became the first district attorney in
North Carolina to be removed from office when he uttered a racial slur at an
African American man during an altercation at a Wrightsville Beach bar. See
generally In re Spivey, 480 S.E.2d 693 (N.C. 1997).

66. Maggie Alexander, Race, Politics Not a Factor in Murder Trial, Judge
Rules, WECT (Jan. 28, 2005), http://www.wect.com/story/2867127/race-politics-
not-a-factor-in-murder-trial-judge-rules?clienttype=printable&redirected=true;
see also State v. Cummings, No. 02-CRS-20548 (Sup. Ct. New Hanover County
Jan. 27, 2005) (order denying Motion for Appropriate Relief).

67. Veronica Gonzalez, Racial Disparity Remains Wide in Death Sentences,
STARNEWS ONLINE (Aug. 8, 2011), http://www.starnewsonline.com/article
/20100808/ARTICLES/100809739?p=1&tc=pg.

68. On December 14, 2011, Governor Perdue vetoed a bill that sought to
amend the Racial Justice Act in order to bring it in line with U.S. Supreme
Court precedent. North Carolina Governor Vetoes Repeal of Racial Justice Act,
REUTERS, Dec. 14, 2011, available at http://www.reuters.com/article/2011/12/15
/us-crime-penalty-racial-idUSTRE7BE04W20111215. On January 5, 2012, the
House met in a special session in an attempt to override the veto. See S.B. 9,
2011 Gen. Assemb., 2011 Reg. Sess. (N.C. 2011).

69. See, e.g., Michael Hewlett, DA Under Fire From Ministers’ Group Over
Racial  Justice Act, WINSTON-SALEM OBSERVER (Jan. 10, 2012),
http://www2.journalnow.com/news/2012/jan/10/wsmet01-da-under-fire-from-
ministers-group-over-ra-ar-1797433/ (discussing a local group objecting to a
district attorney speaking out against the Act).
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C. Elevating the Conversation: The Professor and the Gospel
Singer

As T was deciding how best to address the larger community
discussion that was taking place in Wilmington over the Mclver
shooting, I traveled to Durham to see my mother. She lived five
houses from the Duke lacrosse house and was closely following the
case. When the opportunity came to attend a public forum hosted by
her alma mater, Duke University, she quickly registered and invited
me to attend with her.

While Nifong had launched his own effort to “heal Durham,”
Duke embarked on a similar quest using a much different approach.
In an effort to create a community-based discussion around the
thorny issue of race and justice, Duke enlisted the assistance of
Professor Tim Tyson. Dr. Tyson, who is white, majored in African
American studies and has gained a national reputation for writing
about the civil rights struggle both in learned treatises and in novel
form.” The son of a preacher,”t Dr. Tyson approached the issue of
race relations with a fervor that bordered on religious zealotry and
considered equality for all people to be a moral imperative.

Dr. Tyson’s approach was cutting edge and bold in its execution.
Instead of having an academic lecture on Duke’s campus (that few
would likely attend), he opted instead to teach a “class” of three
hundred students,’? diverse in every respect, at the Hayti Heritage
Center, a historic African American church. One hundred
community leaders, including my mother, were also invited to audit
the eight-week offering that would explore the history of race and
justice in Durham in three-hour sessions. One night might have
been devoted to the Greensboro sit-ins while another night might
have involved relations in Durham during the World War II era. At
the end of Dr. Tyson’s talk, which usually lasted about an hour, he
would moderate a panel of local leaders who would provide their
own first-hand accounts. A third hour was devoted to either an open
microphone discussion with the whole class or breakout sessions in
small work groups for community-based action on current issues.

To underscore the point that the purpose of the gathering was
not merely an academic exercise, Dr. Tyson elevated the
conversation by inviting a gospel singer to teach the class with him.
Mary Williams, with a powerful singing voice reminiscent of Aretha

70. Tyson’s best-selling book, Blood Done Sign My Name, recounts the story
of an interracial murder in Oxford, North Carolina, and the race riots that
followed in that community and later in Wilmington, in the early 1970s. See
generally TIMOTHY TYSON, BLOOD DONE SIGN MY NAME (2004).

71. Dr. Tyson’s father and five uncles all attended Duke Divinity School to
become Methodist ministers. Id. at 63, 178.

72. One hundred students came from Duke, one hundred from North
Carolina Central, and one hundred from University of North Carolina at Chapel
Hill.
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Franklin, could take over the room from the moment the class
began. With a force that has to be experienced to fully appreciate,
Ms. Williams drew everyone into singing well-known songs from the
civil rights struggle and hymns from the slave era. When the songs
were finished, Williams began a lecture about the oral history that
was transmitted through the music. In doing so, she peeled back
the secret codes and buried lessons in a different way of learning
that inspired the crowd in a way that Dr. Tyson could not do alone.

Within minutes of watching the class, I knew that I had found a
much better vehicle to engage in community outreach in
Wilmington. Over the next several days, I met with the same
leaders who had come to my office after the Mclver shooting. 1
encouraged them to come with me to Durham to see firsthand what
I had witnessed and rented vans to bring sixteen of them to the next
class. All were similarly impressed and agreed to approach Dr.
Tyson and Williams about replicating the class in our community.
Both were excited by the opportunity and intrigued by the idea of
working with a district attorney on the issue, rather than working to
undo the damage a district attorney was causing. Both said yes.

Dr. Tyson grew up in Wilmington, witnessed its racial history
firsthand, and became a celebrated author in chronicling it.73 Going
back over one hundred years, a great divide had been created in our
community along racial fault lines. While once a shining example of
racial equality in the Jim Crow South, the city’s black middle class
was run out of town in 1898, and black elected leaders were forced to
resign at gunpoint in the only coup d’état in American history.74

Seventy years later, tension again boiled over when African
American students were relegated to second-class citizenship when
their school, Williston High School,’> was closed to comply with
desegregation laws brought about by Brown v. Board of Education.’®
The race riots that followed that painful chapter of Wilmington’s
history spawned the celebrated case of the Wilmington Ten, in
which African American defendants were initially convicted of
firebombing a white-owned grocery store and then were later
pardoned by the governor.”7” While much of this history was never

73. See generally Timothy B. Tyson, Wars for Democracy: African American
Militancy and Interracial Violence in North Carolina During World War II, in
DEMOCRACY BETRAYED: THE WILMINGTON RACE RIOT OF 1898 AND ITS LEGACY 253
(Timothy B. Tyson & David S. Cecelski eds., 1998).

74. See generally PHILIP GERARD, CAPE FEAR RISING (1994).

75. See TYSON, supra note 70, at 256-58. Williston High School was long
considered a model for education and boasted a number of elite graduates who
went on to prominent colleges and universities, making the school the pride of
the African American community. Id. at 257. Notably, Martin Luther King Jr.
was scheduled to speak at Williston on April 4, 1968, but cancelled to remain in
Memphis, where he was killed that same day. See id.

76. See Brown v. Bd. of Educ., 347 U.S. 483, 495 (1954).

77. Firebomb Reversal Hailed, BULLETIN, Dec. 5, 1980, at 10.
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documented in school textbooks, it was handed down in an oral
tradition, especially in the African American community in
Wilmington, which left a lingering mistrust of established power a
century later.

The group that went with me to Durham was called the “Big
Picture Talkers.”’8 Our goal was to bring together the unofficial
leaders of the community—public educators, pastors, and heads of
nonprofit agencies. We were not looking for an event but for the
beginning of a process, one that would reflect the words of the
mission statement: we are committed to bringing together a new
multicultural community in order to create a space and the time to
dissect, discuss, and confront Wilmington’s racial history.
Furthermore, we wanted to attempt to understand history’s
persistence in the present and its possible effects in the face of the
future. Our purpose was not only to wallow in our city’s painful
history but also to celebrate its many triumphs and highlight the
incredible achievements of our residents.”

The class we created, “The History of Wilmington in Black and
White,” was held in the old Williston High School building to
underscore its historical significance. First-year attendance
numbered over three hundred, all from the community—as opposed
to just from the local colleges. Now going into its fifth year, our goal
is to have one thousand graduates. The class is funded through
grants from the Z. Smith Reynolds Foundation and is run through
the YWCA.80 The friendships that have formed out of this shared
experience survive the end of a semester, and the relationships
formed have turned into community action. As a result, people
inside and outside the criminal justice system affect change in our
community.

78. The “Big Picture Talkers” reference is from the book Their Eyes Were
Watching God. See ZORA NEALE HURSTON, THEIR EYES WERE WATCHING GOD 1-2
(HarperCollins Publishers, Inc. 2006) (1937).

“The sun was gone, but he had left his footprints in the sky. It was
the time for sitting on porches beside the road. It was the time to hear
things and talk. These sitters had been tongueless, earless, eyeless
conveniences all day long. Mules and other brutes had occupied their
skins. But now, the sun and the bossman were gone, so the skins felt
powerful and human. They became lords of sounds and lesser things.
They passed nations through their mouths. They sat in judgment.”
Id.

79. Great athletes who grew up in Wilmington include basketball superstar
Michael Jordan; boxer Sugar Ray Leonard; tennis great Althea Gibson, the first
African American to win Wimbledon; and NFL Hall of Fame quarterbacks
Roman Gabriel and Sonny Jurgenson. Great artists include painters Minnie
Evans and Ivey Hayes and jazz musician Percy Heath.

80. To see a syllabus, please visit THE HISTORY OF WILMINGTON IN BLACK
AND WHITE, http://www.wilmingtoninblackandwhite.org/Home_Page.html (last
visited Apr. 14, 2012).
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The Big Picture Talkers, like Dr. Tyson and Williams,
recognized the incredible organizational power of the church,
especially in the African American community, as a way of
spreading the message of reconciliation and elevating the debate
beyond the political realm. The pastors who I had befriended and
who helped keep the community calm following the Mclver shooting
knew the power of the truth: murder is the leading cause of death in
North Carolina for African American males under the age of twenty-
four, and they are 4.5 times more likely to die of a homicide than
their white counterparts.8! The pastors looked at crime prevention
as a moral issue. As Pastor Rob Campbell of New Beginnings
Church in Wilmington has said to me, these are not black children
or white children dying in the streets of Wilmington but “God’s
children.”

The clergy also knew that their congregations were the most
segregated part of our community.82 They committed to leading by
example to help end the divide by hosting each other’s congregations
in their respective churches. Results were celebrated. Eight pastors
from some of the most established churches, four white and four
African American, formed a joint bible study to give “The History of
Wilmington in Black and White” students yet another way to learn
from each other and form a bond.

In time, the various congregations adopted a home through
Habitat for Humanity to construct together. Additionally, one of the
established congregations donated the resources of its church. The
congregation had recently purchased the building that formerly
housed the county jail and turned it into an outreach center for gang
prevention and work placement for the homeless.83 In short, these
pastors put their faith into action and became great allies for the
community—an outcome that no verdict alone could deliver.

D. Bringing Leaders Together: Ideas Into Action

The judges, defense attorneys, deputies, and elected leaders
whom I worked with to improve courthouse and jail efficiency

81. Tom Keith & S. Stanley Young, Racial Justice Act Repeal Should
Stand, WINSTON-SALEM dJ., Jan. 4, 2012, available at
http://www.journalnow.com/news/2012/jan/04/wsopin02-tom-keith-and-s-
stanley-young-guest-colum-ar-1775245/.

82. “At 11:00 on Sunday morning when we stand and sing and Christ has
no east or west, we stand at the most segregated hour in this nation.” Dr.
Martin Luther King, Jr., Address at Western Michigan University: “Conscience
of America” Lecture Series (Dec. 18, 1963) (transcript available at
http://www.wmich.edu/~ulib/archives/mlk/q-a.html).

83. Mike Queen, the recently retired pastor of the two-hundred-year-old
First Baptist Church of Wilmington, is also a Wake Forest graduate. See Ben
Steelman, Queen Stepping Down After Decades at First Baptist, STARNEWS
ONLINE (July 3, 2011), http://www.starnewsonline.com/article/20110703
/ARTICLES/110709913?p=5&tc=pg.
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wanted to break the cycle of violence where street-level crimes were
going unreported. They had observed the success of the Big Picture
Talkers and were eager to build on that momentum. Part of the
solution involved making it easier to report crime and to protect
informants once information was given.8¢ But for reporting to really
take place, victims and witnesses had to believe in the justice
system and trust in its ability to protect them.

These public officials knew that, while we had the responsibility
to lead, we had to go beyond the courthouse or the political realm.
We also knew that there would be no quick-fix solution but instead
there would be years of work—years that would outlive election
cycles or grant funding. To these ends, we invited into our group
four distinct parts of the community, who also had a stake in
helping us confront this issue: business leaders, religious leaders,
school officials, and nonprofit organizations. The result was the
Blue Ribbon Commission on the Prevention of Youth Violence
(“BRC”).85

The business leaders understood that crime greatly influenced
the quality of life and that the reality or perception of crime in the
downtown business district greatly impacted our ability to attract
investment. They also knew that displacing crime to another area of
the community would not solve this issue for the entire area.86 The
head of the Greater Willington Chamber of Commerce was made a
part of the BRC and has worked to engage this vital part of the team
by hosting power breakfasts, applying for grants, and encouraging
corporate investment in our prevention efforts.

The religious leaders, who came together around the movement
of the Big Picture Talkers to start a unity and reconciliation effort,
were also made part of the endeavor. Two pastors, one from an
established African American church and the other from one of the

84. The Wilmington Police Department created a “Text a Tip” program for
people to anonymously report crime. Wilmington Police Introduce “Text a Tip”
Program, WWAY TV, (Sept. 23, 2008, 4:42 PM), http://www.wwaytv3.com
/wilmington_police_text_a_tip_program/09/2008. I then appeared before the
N.C. Legislature to have the discovery law changed to protect the identity of
confidential informants. See N.C. GEN. STAT. § 15A-904 (2012).

85. See Blue Ribbon Commission on the Prevention of Youth Violence,
UNITED WAY OF THE CAPE FEAR AREA, http://www.uwcfa.org/bre (last visited Apr.
14, 2012).

86. When the Rhino Club was closed downtown, the group that occupied it
(verified gang members of a local chapter of the Bloods) moved to a midtown
location known as Club 609. Three months later, a murder occurred there,
leading the Alcoholic Beverage Control Commission to immediately revoke the
club’s liquor license. Promoters then moved the party to a farm in rural
Columbus County, and another murder was committed by the same gang.
Marissa Jasek, NC ABC Revokes, Denies Club 609 Permits After Murder; Cites
Ties to Slain Gang Leader, WWAY TV (May 13, 2011 11:48 PM),
http://lwww.wwaytv3.com/2011/05/13/nc-abc-revokes-denies-club-609-permits
-after-murder-cites-ties-to-slain-gang-leader.
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oldest and largest white congregations downtown, were each given a
place on the commission.

The school superintendent was also invited to join the team. He
was facing the same racial divide with greater suspensions and
dropouts, and a “minority achievement gap.” If there was a part of
our community where fence mending was needed to confront our
present by looking at our history, school officials knew they had a
role to play.

There were over forty nonprofit groups working directly with
the at-risk youth we were seeing at the courthouse. Many of them
had been doing incredible work in diverse areas such as Boys and
Girls Clubs, after-school arts programs, and gang intervention
programs. While they all had the same desire to help, many of the
groups were in direct competition for scarce grant dollars. In an
attempt to bring the groups together behind a common cause, we
gave them a seat at the table by forming a distinct arm of the BRC,
known as the Tactical Advisory Committee, and invited the local
director of the United Way to join the board.

With the BRC now established, we hired a strategic director
from the community to work full time on the effort. We created
three subteams to focus on specific areas. The Youth Violence
Action Team was tasked with reducing crime by twenty-five percent
over the next three years. The Education Action Team was tasked
with reducing out-of-school suspensions and the dropout rate by
twenty-five percent over the same time period. The Community
Engagement team was charged with enlisting a volunteer army of
four thousand and promoting our efforts to the larger community.

The BRC adopted two national best practices: an intervention-
based strategy for youth already inside the system and a prevention-
based strategy to keep youth outside the system from entering it.
The High Point Model, named for the North Carolina town where it
was piloted, employs a focused deterrence approach with the
involvement of several community actors to promote the success of
the program.8? In the High Point Model, the heads of several local
street gangs, who are all on probation and are still at a point where
they face the real prospect of rehabilitation, are called into a
meeting. This focus group includes carefully screened young
offenders who are told that they are heading down a path that, if left
unchecked, will likely lead to a prison cell or the morgue. Examples
are given of other people they know from the streets of our
community who have already received heavy sentences or who have
died as a result of criminal conduct.

State and federal law enforcement officers, probation officials,
and members of my office tell these young offenders that life as they
know it is over. Here forward, their actions, and those of their

87. See DAVID KENNEDY, DON'T SHOOT: ONE MAN, A STREET FELLOWSHIP AND
THE END OF VIOLENCE IN INNER CITY AMERICA (2011).
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known associates, will be heavily monitored by a combination of a
gang task force and probation officers. If the young offenders are
arrested again, prosecutors will advocate for a high bond, pursue an
indictment for being a habitual felon, and change the venue to
federal court to maximize the time of active incarceration. My office
has expanded its reach into the federal system by targeting gun
crimes and drug offenses of violent gang members. Enforcing these
laws is far more effective than prosecuting these defendants’ violent
crimes in state court, where defendants fear the repercussions of
being a snitch if they testify against other defendants from their
neighborhoods.

The effectiveness of the High Point Model hinges not only on
severe consequences but also on second chances. Participants are
carefully screened by a team of police, prosecutors, probation
officers, and judges to determine if they have the potential for
rehabilitation through the program. To lend support to their
success, participants are given a way to save face and to escape a life
of crime through bimonthly call-in meetings. Present at the meeting
are members of the young offender’s family, as well as pastors,
educators, and other non-law enforcement representatives of the
BRC. A member of our homicide support group is also present to
share a testimonial about the effects that criminal activity has had
on his family.

The young offenders are given the opportunity to continue their
education by enrolling at the local community college to earn their
GEDs or college credit. Members of the Wilmington Housing
Authority YouthBuild U.S.A. Program88 (a program, much like
Habitat For Humanity, where at-risk youth are paid through a
grant to build a home together) and a program called Leading Into
New Communities (“LINC”)8 (a group of ex-offenders who get
reintegrated into society by working, at no cost to a potential
employer, with grant money used to pay for the first four months of
employment) are also on hand to offer employment. The message
coming from the meetings is simple: everyone, from police to the
offenders’ families, wants them to succeed and to avoid further
contact with the criminal justice system. The choice of which path
to travel can only be made by the young person listening.

The BRC also created a Youth Enrichment Zone (“YEZ”)
patterned after the Harlem Children’s Zone.%0 The idea behind the

88. YouthBuild U.S.A., Wilmington Housing Authority, http:/www.wha.net
/Housing_Programs/Resident_Services/YouthBuild.htm (last visited Mar. 23,
2012).

89. About LINC, Leading Into New Communities, http:/www.lincnc.org
/AboutLINC/tabid/57/Default.aspx (last visited Mar. 23, 2012).

90. The Harlem Children’s Zone was created by Geoffrey Canada. See
generally GEOFFREY CANADA, REACHING UP FOR MANHOOD: TRANSFORMING THE
LIVES OF Boys IN AMERICA (1998) (discussing the effects of growing up in the
inner-city).
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YEZ was to look at crime statistics and hospital reports to identify
the areas in our community needing the most help. After an
exhaustive analysis of this data, we identified a fifteen-block area on
the north side of Wilmington, the same area where Mclver had been
shot. The concept behind the YEZ is to start with a small
geographic area and focus resources on the schools, houses of
worship, businesses, and nonprofits that work directly with the
young people living there. Young children, especially in the critical
zero- to five-year-old population, are assessed to determine the
resources necessary for their long-term success. Additional areas
may be annexed in the future as success is demonstrated.

Many of the problems that we jointly confronted could better be
addressed at the child’s house rather than at the courthouse or the
schoolhouse. We hired a caseworker, a man who lives in the YEZ, to
go door-to-door to make an assessment of resident needs and to do a
de facto census of who was living at each residence. What he found
was alarming, but not altogether surprising. He visited eighty-four
homes and found that those homes were housing 231 school age
children, ninety lived at or near the poverty line, 98.7% were African
American, and only four fathers lived under the same roof as their
children.91

We adopted the philosophy that, while resources would come
from the outside, ultimately this needed to be an organic process
where residents were made a part of the solution. We held town
hall meetings to hear from residents about existing problems and
current services to identify gaps and redundancies and to get the
community to buy into the concept of the YEZ. We created a youth
ambassador group, made up of young men and women in the YEZ,
who went door-to-door with the caseworker. Instead of these young
people joining gangs and becoming part of the problem, they are now
setting a different example.

Recently, the middle school in the heart of the YEZ closed amid
much controversy. The school, D.C. Virgo, was closed because it was
historically underperforming, causing parents to pull their children
out, reducing the number of students to only half the capacity.92
The school board made the financial decision to close the school and
bus the remaining students elsewhere. But to the children and
parents within the YEZ, the school was a treasure, leading many to

91. E-mail from Tufanna Thomas, Strategic Dir., New Hanover Cnty. Blue
Ribbon Comm’n on the Prevention of Youth Violence, to author (Apr. 3, 2012,
16:11 EST) (on file with author).

92. See Amanda Greene, Superintendent Recommends Virgo Middle School
Be Shuttered, STARNEWS ONLINE (Feb. 16, 2011),
http://www.starnewsonline.com/article/20110216/ARTICLES/110219727;
Amanda Greene, Virgo Middle to Close, Reopen As Charter or Magnet School,
STARNEWS ONLINE (May 17, 2011), http://www.starnewsonline.com/article
/20110517/ARTICLES/110519640.
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invoke the memory of the closing of Williston High School to say
that history was repeating itself.93

The BRC moved quickly to try to remedy the problem. We
recognized that our crime prevention efforts are ultimately tied to
keeping the kids in school. We wrote a resolution requesting that
the school board reopen D.C. Virgo within one year as either a
magnet school within the public system or as a charter school. The
school board listened and adopted the resolution.®4 Whether it
ultimately takes the shape of a charter school or remains in the
public system, it has already been determined that an advisory
board, made up of community members, equally appointed by the
BRC and school board, will help decide its future direction.

E. The Role of Law Schools in Community Prosecution

Recently at the annual bar meeting in Blowing Rock, North
Carolina, Chief Justice Sarah Parker convened a meeting of the
Executive Committee of the North Carolina Conference of District
Attorneys and an even number of some of the leading members of
the criminal defense bar. The meeting, moderated by Mel Wright,
the executive director of the Chief Justice’s Commission on
Professionalism, was called to see if the group could identify why
there appeared to be so much animosity between the two sides and if
there was any common ground that could begin to heal the divide.
The resounding answer from both sides was that more needed to be
done to train the new members of our profession.

Today, there are seven law schools in North Carolina turning
out almost eleven hundred graduates each year, and an equal
number sit for the Bar Exam. It is now largely believed that the
supply of new lawyers has outstripped the demand for them.
Today’s graduates enter a job market with few prospects, and many
are forced to hang a shingle where mentoring is virtually
nonexistent.

Both defense attorneys and prosecutors at the meeting
concluded that prosecutors could do more to help train all attorneys
in their communities. This is largely because jobs in public service,
including prosecutors’ and public defenders’ offices, have continued

93. Greene, Virgo Middle to Close, Reopen As Charter or Magnet School,
supra note 92. The school was named for the first African American principal
in the area. Michael Jordan is counted among the alumni. Id.

94. Pressley Baird, New Hanover Submits Charter-School Application for
Virgo Middle, STARNEWS ONLINE (Nov. 30, 2011),
http://www.starnewsonline.com/article/20111130/ARTICLES/111139991
(stating that New Hanover County Schools submitted a fast-track application to
charter D.C. Virgo and that a successful application would allow the school to
open in the fall of 2012). But see Editorial, Virgo’s Success Will Require Strong,
Competent Leadership and Public Support, STARNEWS ONLINE (Jan. 5, 2012),
http://www.starnewsonline.com/article/20120105/ARTICLES/120109875
(stating the application for charter school was denied).
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to grow, while jobs in the private sector have largely dried up.% And
the turnover in the offices suggests that the future is bright for new
graduates to begin their legal careers in a district attorney’s office.
Consider that there are more than six hundred prosecutors in North
Carolina, and roughly half of them have been attorneys for less than
five years.%¢ The valuable mentoring that will take place in these
offices will help shape the profession moving forward whether these
young lawyers stay in public service for a lifetime or only a short
while.

Following the Blowing Rock meeting, Mel Wright and I
assembled a group of deans and professors from law schools across
the state to meet at the Norman A. Wiggins School of Law at
Campbell University. We pitched the idea of starting a public
service class at the various schools where each dean would design a
curriculum that fits students’ needs. Students would undertake a
course work component that would include reading materials that
are actually used in the field.9” Professors could bring in guest
lecturers who are prosecutors and public defenders in area districts.
These professionals could start to be involved in the education of
students while they are still students, rather than starting with on-
the-job training as assistant district attorneys.

The training could continue with students working as externs at
nearby district attorneys’ and public defenders’ offices during their
fall and spring semesters. During the summer, they could continue
their training in prosecutors’ and public defenders’ offices around
the state. A website has been created by the Conference of District
Attorneys to give students the opportunity to apply to offices in
rural communities that are frequently overlooked by students and
younger lawyers.9 This structure will connect offices in need of new
attorneys with students and recent graduates who are in need of a
job.

Think of the benefits to our profession. Go to one of the seven
law school campuses in North Carolina and you will find some type
of “actual innocence” clinic.99 These are worthy efforts and should
continue. But we should remember that these clinics need balance

95. When my predecessor, John Carriker, joined the district attorney’s
office in the early 1970s, our office had only five members. Three decades later,
our office has more than forty people. See The Team, supra note 12.

96. E-mail from Karen Wood, Deputy Director, N.C. Conference of District
Attorneys, to author (Mar. 19, 2012, 9:43 EST) (on file with author).

97. Such reference materials would inevitably include the Prosecutors’
Trial Manual. See generally ROBERT L. FARB, NORTH CAROLINA PROSECUTORS’
TRIAL MANUAL (2000).

98. See Job  Opportunities, N.C. CONF. OF DIST. ATTYS,
http://www.ncdistrictattorney.org/jobopportunities.html (last visited Apr. 14,
2012).

99. See NORTH CAROLINA CENTER ON  ACTUAL  INNOCENCE,
http://www.nccai.org (last visited Apr. 14, 2012).
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for justice to be done in an adversarial system.100 Respectfully, it is
not the role of defense attorneys to “advocate for justice.” That job,
including the responsibility of being first in line to see that
innocents do not suffer, belongs to prosecutors.10! Having
prosecutors involved in these classes might not only sensitize future
advocates to the crucial role of prosecutors, but it will allow for a
greater dialogue on existing cases where actual innocence is
alleged.102  Giving students an opportunity to work directly with
crime victims will also ensure that these law students are
representing the actually innocent in the criminal justice system
and upholding constitutional rights.103

As 1 mentioned earlier, prosecutors not only have the
constitutional duty to advise law enforcement; they are given
increasing responsibility in the training of officers on procedural and
substantive law. It is better for our profession to focus some efforts
on teaching our prosecutors to give officers good advice on the front
end rather than focus all of our resources on assisting defense
attorneys on suppression hearings and appeals later in the process.
It is also unquestionably preferable to prevent wrongful convictions
and constitutional violations at the trial level than attempt to undo
these costly mistakes years later through endless appeals. These
public service academics within law schools, in time, I believe, could
include not only training for law students but could also serve as an
academy for training assistant district attorneys and assistant
public defenders.

100. It is my understanding that Advocates for Justice already provide a free
one-year membership and certificate to the highest performing student in the
trial practice class at some law schools. Prosecutors should provide this similar
level of support.

101.

The [prosecutor]| is the representative not of an ordinary party to a
controversy, but of a sovereignty whose obligation to govern
impartially is as compelling as its obligation to govern at all; and
whose interest, therefore, in a criminal prosecution is not that it shall
win a case, but that justice shall be done. As such, he is in a peculiar
and very definite sense the servant of the law, the twofold aim of
which is that guilt shall not escape or innocence suffer.
Berger v. United States, 295 U.S. 78, 88 (1935).

102. See Criminal Prosecution Clinic, STAN. L. SCH.,
http://www.law.stanford.edu/program/clinics/criminalprosecution/ (last visited
Apr. 16, 2012) ("The Criminal Prosecution Clinic helps students learn what it
means to act morally with power. Prosecutors are the system’s front line of
defense against wrongful convictions. If the evidence to convict isn’t there—or
wasn't gotten legally—the prosecutor can drop the case before it ever reaches a
judge or jury."); see also The Law Clerk Internship Program at Santa Clara
District Attorney’s Office, SANTA CLARA L. (Oct. 4, 2011, 9:21 EST),
http:/law.scu.edu/blog/lcs/the-law-clerk-internship-program-at-santa-clara-
district-attorneys-office.cfm (implementing a similar program to Stanford’s
program).

103. See N.C. CONST. art. I, § 37.
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Such a setting could also allow for more meetings between
members of the criminal justice system to debate the great issues
that confront us all. This Essay has explored just one large social
issue, race and justice, to highlight how it can be addressed either
through politics or through education. While the case method is
effective in teaching the law,104 it rarely serves the larger good to
extrapolate from individual cases to set overall policies. Problems
that appear to be ubiquitous, requiring dramatic overhaul to the
system, are instead frequently episodic, confined to the case that
receives all the attention.l®> These issues can continue to be
debated by politicians with predicable outcomes or we can elevate
the discussion by bringing defense attorneys and prosecutors
together to begin to see if there is common ground. An academic
setting provides the best possibility.

Finally, over time, an early emphasis on community prosecution
might also begin to address the inadequate funding found in public
service.196 The gap between assistant district attorney pay and the
pay for a beginning associate at a major firm left little cause for
debate about the direction I would take right after graduation.107
Today, students face an even larger and more crushing student debt
load.198 One long-term response to this issue is that law schools
could begin to invest in the public service area of our profession.
That can take the form of public interest grants for students
working in district attorneys’ and public defenders’ offices during

104. The recent shooting death of Florida teenager Trayvon Martin has
sparked a national dialogue about race and justice. Ironically, just days before
this incident, I was teaching officers from the Wrightsville Beach Police
Department about the case of State v. Joe, 711 S.E.2d 842 (N.C. Ct. App. 2011),
where a suspect, who was wearing a hoodie and acting evasively, did not give
officers the right to detain him under the Fourth Amendment because there
was no “reasonable suspicion” to believe that a crime had occurred.

105. A recent example is State v. Taylor, No. 91 CRS 71728 (Sup. Ct. Wake
County Feb. 17, 2010). In that case, a defendant’s murder conviction was
overturned. Id. Discrepancies in the way the SBI reported its blood spatter
results led to a call for an examination of almost two hundred cases statewide.
None of the other defendants were found to be innocent in the examination, and
yet district attorneys were roundly accused of protecting convictions and
coaching SBI agents.

106. The court system received about $480 million in 2011, or roughly two
percent of the annual state budget, and will be cut by $40 million in the 2012—
2013 fiscal year. See OFFICE OF STATE BUDGET & MGMT., OFFICE OF THE
GOVERNOR, GOVERNOR’S PROPOSED BUDGET 2011-2013, at 180 (2011), available
at http://www.osbm.state.nc.us/files/pdf_files/budget2011-13_web_corrected.pdf.

107. The starting salary for an assistant district attorney in my office is
$40,000 per year. The starting salary for new associates at Kilpatrick
Townsend & Stockton is $130,000 per year. Kilpatrick Townsend & Stockton
LLP, FINDLAW'S INFORMATION, http:/www.infirmation.com/shared/lss/one-
payscale.tcl?’employer_1d=GA0280 (information as of Mar. 2007) (last visited
Mar. 4, 2012).

108. See David Segal, What They Don’t Teach Law Students: Lawyering,
N.Y. TIMES, Nov. 19, 2011, at Al.
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their summers and loan forgiveness for graduates who work in these
offices after graduation. Although, with North Carolina Legal
Education Assistance Foundation (“LEAF”) loan repayment money
having recently been eliminated, the future is bleak.109

The challenge for law schools today is to stay relevant, blending
emerging best practices with timeless, good education, and to
elevate the next generation of excellent lawyers who will be leaders
in their communities. The challenge for district attorneys today is
to attract the best and brightest legal minds while at the same time
demonstrating a willingness to engage in a dialogue with others in
the legal community that can lead to more quality prosecution and
the implementation of national best practices. In short, law schools
and prosecutors need each other. The opportunity for positive
impact in our profession and the individual lives of our graduates
will be greatly enhanced if law schools begin to balance their
curriculum to focus not just on criminal defense but on prosecution
as well.

CONCLUSION

Prosecutors and their offices are strengthened from within
when they reach out to the communities they represent. Successful
community-based prosecution involves finding a balance: building
relationships while remaining independent; leading employees
without micromanaging; providing structure while maintaining the
flexibility to exercise discretion; setting the tone and listening to the
unheard. It means recognizing that criminal prosecutions start with
the prosecutor, but ultimately justice is not all about the prosecutor.
When prosecutors succeed, they are celebrated.ll® When they fail,
the results are catastrophic.

Success comes from looking inward, focusing on the core
functions of the office—trying cases and advising law enforcement.
Effective case management involves prioritization and efficiency,
giving others in the district attorney’s office and the larger

109. The North Carolina legislature recently reallocated $17.5 million of the
Golden Leaf Foundation’s budget to reduce the overall state budget shortfall.
See Richard Craver, Golden Leaf Foundation May Be Less Effective, WINSTON-
SALEM dJ. (July 5, 2011), http://www.journalnow.com/news/2011/jul/05
/wsmainO1-foundation-may-be-less-effective-ar-1179245/.

110. The newest freeway heading into Wilmington is named for the first
district attorney of the modern era, John Burney. See Ben Steelman, Civic
Leader John Jay Burney Jr. Dies at 85, STARNEWS ONLINE (Apr. 10, 2010),
http://www.starnewsonline.com/article/20100410/ARTICLES/100419986.
Burney also graduated from Wake Forest School of Law in 1951 and served as
district attorney for almost ten years. Id. The courthouse where I work is
named for his successor, W. Allen Cobb. See Oliver Carter III, Better Know a
Judicial District 5th Judicial District: New Hanover and Pender Counties, N.C.
B. Ass’N (Mar. 28, 2011), http://younglawyers.ncbar.org/newsletters
/theadvocatemarch2011/judicialdistrict.aspx.
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courthouse work group a stake in the outcome in ensuring that
justice is done. Effectively advising law enforcement means keeping
lines of communication open and staying involved in officer training
to see that justice is carried out on the streets through the fair
enforcement of the criminal laws.

Success also comes from looking outward, taking the role of
public official out into the community you serve. It means speaking
the truth, even when difficult, and including leaders outside of the
justice system in finding solutions to issues that transcend
individual cases. It involves alliance building and long-term
commitment. At the core is education, not politics. Law schools, not
the legislature, hold the most promise for supporting prosecutors
and ultimately the entire legal profession by teaching future
attorneys that, even in an adversarial system, everyone wants
justice.

As 1 look to the future, I am optimistic about the role
community-based prosecution will have in our profession and state.
It is a model that has proven to be successful in practice and must
be taught in our schools. As president-elect of the Conference of
District Attorneys, I am committed to this curriculum of
strengthening the future attorneys of our state and, in turn, having
the law schools strengthen our profession.



